
Sisters and Brothers, 2017 
 
I am honored to come before you as the Western Region National Business Agent for the Motor Vehicle 
Services. I am grateful for your support in re-electing me to a second term, and will do my best to 
continue to serve the interests of the Western Region Motor Vehicle Craft members. 
 
Once again, I would like to express my gratitude to my Director, Mike Foster, and Assistant Director 
Javier Pineres for their direction, guidance, and consul, and support that they have provided. The Motor 
Vehicle Craft is very lucky to have such dedicated, competent leaders.   
 
I would also like to thank my Regional Coordinator Omar Gonzalez, for the help and support that he has 
given me throughout the years. 
 
These three have helped and guided me in many ways. 
 
During the last few years, I have had a chance to meet all the craft directors in the Western Region, and 
have grown to know them all. I truly appreciate the contributions to the craft that they have made. 
I have also met many shop stewards. Shop stewards keep the craft alive policing the contract and filing 
grievances continuously to protect the interests of the Motor Vehicle Craft. The stewards and directors 
are at the front lines, and fight the battle daily to protect our rights, and advance our interests. I 
appreciate the job that they do, for the Motor Vehicle Service Craft. 
 
As for our Craft members, I cannot express enough pride and admiration for the hard-working members 
of the Motor Vehicle Craft.  We have some of the best, most talented mechanics in the business. Our 
drivers are some of the safest drivers in the transportation industry.   
 
We are the most scrutinized craft in the Postal System. We drive the largest, most dangerous vehicles on 
the roads, and are responsible for transporting millions of dollars of cargo.  
 
We can be disqualified from working due to a variety of reasons. We can be disqualified for Safety 
concerns, Health reasons, questionable driving records; whether it’s on the job or private driving 
records. 
 
We are the only craft that is constantly randomly drug tested, and we still have one of the lowest 
positive drug test rates in the country; public or private   
 
We must be re-certified medically at least every 2 years, with some drivers being re-certified every 3 
months. 
 
We can be disqualified from driving for sleeping problems, high blood pressure, diabetes, vision loss, 
hearing loss, Epilepsy, unsafe driving, and accidents,  Our accidents are not looked upon as accidents; 
they are looked upon as disciplinary issues. 
 
Any one of these issues can result in a driver losing his right to drive, and his job, yet we continue to 
perform day after day, year after year. 
 
No one is complaining, this is the profession that we have chosen, and despite these challenges we have 
high morale, and a high degree of pride in our profession. 



We will continue to give the public the professional service that they have been accustomed to for all 
these years while continuing to fight for our jobs and protect our interests. 

The Motor Vehicle Craft is the heartbeat of the Postal Service. They will never find a better bargain than 
us. 

In the last year, I have been very busy resolving thousands of step 3 and direct appeal grievances.  This 
has resulted in a tremendous reduction in cases waiting resolution at the step 3 level, and has 
eliminated all backlogs as I promised that I would try to do at the last Craft conference.   

There currently is no backlog in the entire Western Region Motor Vehicle craft for step 3 or direct 
appeal grievances.  I now meet with my step 3 counterparts once a month, and at that once a month 
meeting, we meet on all grievances filed that month.   

In addition, all discipline cases in the Western Region, have been either met on and resolved or 
scheduled for arbitration. 

While we do not have any backlog of direct appeal or step 3 grievances, do have approximately 288 
arbitration cases in my 11 states. 

Because there can only be 3-4 arbitration cases per month completed at the most, reducing the 
arbitration list is a very slow process.  While I can get rid of 50-75 cases per month at step 3 and direct 
appeal throughout the area, I can only do a very small amount of arbitrations each month.  That is why 
we constantly try to resolve the cases at the lowest level, and then go back and try to pre-arb cases 
constantly.   

I have taken a few cases to arbitration, and I would like to tell you about a few.  

CASES:  

THE CASE OF THE MISSING REGISTRY MONEY 
Removal 

The first case involves a case where a driver collected $144,446.74 in registry money.  She signed for 
the accountable registry items, and put them in the back of her truck.  She was supposed to return to 
her P&DC to drop off the registry, but instead she deviated from her route and went to another station 
to close out that station because she was running late.  When she returned to P&DC and opened the 
back door, she found that the registry had disappeared from her truck.  A check of her truck log showed 
that She falsified her daily truck log, by stating on it that she had returned to her P&DC and dropped off 
the registry and left it on the dock.   

Management then jumped to the conclusion that just because she had accepted $144,000 in registry, 
signed for it, and the money disappeared, that it was somehow the grievants fault that the money was 
gone.  

An OIG investigation was started, and the OIG determined that the grievant deviated from her route, 
lied about it, falsified her truck report to cover it up, stole $144,446.74 of registry money, lied multiple 



times to the OIG during various investigations, and failed to follow proper procedures when handling 
accountable items.   
 
The grievant was issued a notice of removal based upon failure to follow proper procedures in handling 
accountable items.  Management claimed that if she had properly returned to the station and dropped 
off the registry before going on the final closeout, all the money would not be missing. 
 
The OIG spared no expense, in investigating this woman, and they were determined to find out what 
happened to the money.   
 
The grievant was scared to death of the OIG inspectors who threatened her with imprisonment, and 
impoundment of all her property.  Every time they threw out a “could this have happened”, she said it 
could have happened that way.  As a result, the OIG said she gave 5 different lies of what had happened 
to the money. 
 
When the Union explained to the OIG that this station had a history of being robbed, and just 3 months 
earlier a driver left the station, and looked in the rear-view camera while driving down the street, and 
saw a arm reach across and lower the tailgate, while the truck was doing 30 MPH.   
 
When she pulled over in a safe place, the tailgate was down, and the door was open.  She had a empty 
truck so nothing was taken on that attempt.   
 
The OIG did not care, and instead of concentrating on the true robbers, wasted all of their time trying to 
persecute this 58-year-old grandmother.  
 
At arbitration, the Service made a big deal out of the missing money.  They were very upset that 
$144.446.74 had not been recovered that the grievant had signed for, and felt she was responsible for 
the money. 
 
The good thing about arbitration is that to win, you must prove your contentions.  In discipline cases, 
the burden of proof is on management.   
 
They had to prove that there was just cause to remove the grievant. 
 
We presented a well-known defense argument of:  Just because the money is gone, don’t mean I took 
it!”, and maintained that even though $144,000 was missing, it was not a removable offense because 
there was not any evidence that the grievant had anything to do with the missing money. 
 
The grievant transported the registry as she normally did, and the service could not prove any theft. 
 
She was charged with failure to handle accountable funds properly.   
 
At arbitration, we could show that the grievant had not been charged with theft, so no matter what they 
though had happened to the money, she had not been charged for it, so theft charges were not on the 
table. 
 



The service also made a big deal out of her failure to return to the station and dropping off the registry 
as her scheme required, and falsifying her daily truck report, to cover up not returning to P&DC to drop 
off the money as required, and putting on her truck report that she had left the registry on the dock.   
 
She was not charged with falsification. 
 
They also made a big deal out of all the lies she told the OIG, which they attributed to her trying to cover 
up the theft.   
 
Only problem was that they did not charge her with lying either.  They talked for great lengths about all 
the lies they felt that she told, and the OIG report listed 5 different stories about what happened to the 
money, but the service failed to charge her with lying.  
 
The only thing she was charged with was failing to follow proper procedures in handling accountable 
items by deviating from her route.   
 
At arbitration, we could prove that deviating from a route was a common occurrence among drivers, 
and that the punishment has never been removal for deviating. 
 
The fact that this deviation has resulted in the loss of $144,000,00 was beside the point.  
 
The grievant had 27 years of honorable service, without any discipline, and as such, she was entitled to 
due process and just cause protections, and any discipline had to be corrective in nature, rather than 
punitive, no matter how much money was missing.   
 
Theft could require removal on a first offense, failing to follow proper procedure could not, and any 
discipline for this offense requires the discipline to be progressive. 
 
The arbitrator agreed that there was just cause to issue discipline, but removal was too severe for this 
offence of breaking a procedural policy.   
 
The grievance was sustained and the arbitrator returned the grievant to her job, with the removal being 
rescinded and changed to a suspension. 
 
As for the missing $144,000.00; The Search Continues 
 
CASE 2 
 
THE CASE OF THE HONEST WEED SMOKER 
Removal 
 
In this case, one morning I was walking the beach in Hawaii, preparing to get into the beautiful waters of 
Mala-Kaha-Hanna beach to do some snorkeling, when I received a call from a MVS director.  He stated 
that he had a mechanic that had a weed card issues by the state, and he smoked regularly, and was 
going to tell management about it. 
 



I told him that I did not think that a good idea, and that he should at least wait until he had all the weed 
out of his system, but the grievant told them anyway.  Subsequently he was sent down for a drug test 
the next day.   
 
I don’t have to tell you what happened next.  The grievant tested positive, was given a removal and 
offered a LCA.  
  
Now most would think that under these circumstances the grievant would be happy to sign a LCA and 
come back to work, but the grievant saw it differently. 
 
The grievant refused the LCA and remained fired.   
 
I have been trying to figure out a way to help you understand this man, and I have to just say it outright. 
The man had nuts of steel. 
 

1. He had a 2-month-old newborn baby  
2. He volunteered to management that he smoked weed 
3. He volunteered that he had the weed card for 7 months, and smoked every day for the last 7 

months 
4. He tested positive, and was fired 
5. He was offered his job back if he signed a LCA 
6. He refused the LCA 
7. As his case went through the grievance procedure, he was offered his job back with a LCA 

agreement several times 
8. He refused the LCA all times, despite advice from everyone to accept 

 
All of this was done under the belief, that he had a right to smoke weed.   
 
Management had their share of problems in this case also.  For one, the manager, in his haste to punish 
the grievant was a one-man band.   
 
He ordered the drug test, He put the man on emergency suspension, He ordered the removal, he did the 
step one and step two on both disciplines, he was involved in every step of this action up to the point 
where there was nobody left to say no to any of his actions.  He did everything but find the bloody 
glove. 
 
We felt that we had enough fatal procedural flaws to win the case outright, but we also had a strong 
case to win this case on its merits. 
 
As we all know we all fall under the USPS drug and alcohol policy.  In this drug policy, the guidelines are 
set forth in a document called a USPS Drug Policy management instruction.  Management instruction 
MI-720-2010-1 is the controlling document for Motor Vehicle Craft Safety Sensitive employees. 
 
Appendix F of this MI has a provision in it, that controls what happens with a positive drug test.  After 
any positive drug test, the medical officer is required to ask the grievant if there is a medical reason for 
the positive test.   
 



If there is a medical reason, the test is then considered a negative test.  In this case, the employee had a 
medical condition, and had been prescribed medical marijuana for this condition.   
 
The grievant had stated that he had been smoking for the last 7 months due to this medical condition. 
 
At arbitration, the service strenuously objected, claiming that the federal government does not 
recognize medical marijuana as a legal drug, despite what the state laws are. 
 
We never claimed that the drug was legal, we knew it was not legal, that’s how he got the positive drug 
test.   
 
We agreed the drug was not legal, and not recognized by the federal government, but we were not 
talking about the drug, legal or illegal, we were talking about a medical condition.  
 
The service could not grasp our argument, that the MI stated that if there was a medical condition, the 
test must be considered negative.  They wasted all their time arguing that a safety sensitive employee 
could not use prohibited drugs under any circumstances.  
 
We did not dispute that fact, we simply argued that if there is a medical reason the employee is using 
the drug, the test must be considered negative.   
 
We could show that there are circumstances when it is permissible to use prohibited drugs.  Such as 
when under a doctor’s care, such as 4 hours before you start a tour. 
 
Management then made a big deal out of their offering the grievant a last chance agreement as the MI 
requires, and the grievant refusing it.   
 
We argued that if the test was negative, he did not need a LCA, and it would be ridiculous to sign a 5 
year LCA because of a negative test.   
 
At arbitration, we reminded the arbitrator that he was not there to make judgments on the grievants 
medical condition or treatment, he was there to enforce the written rules, regulations, and procedures 
of the CBA. 
 
Lucky for us, the arbitrator could see past the management hysteria, and he decided this case based on 
the written agreement in the Management Instruction.  The arbitrator agreed that the Management 
Instruction was the controlling document in this case, and that the grievant did have a medical 
condition, so the test was considered negative.   
 
The arbitrator stated in his decision, that there was more than enough evidence that the case was fatally 
flawed by the one-man band manager, and the grievance could be sustained on procedural violations, 
but he stated that he wanted to rule on the merits so that there could never be any contentions by 
management, that the case was decided on a technicality. 
 
He rescinded the removal, ordered management to return the grievant back to work within 10 days to 
his normal position, with full back pay and benefits, and no loss of seniority.   
 
 



The Case of the Flying Broom 
Emergency Suspension 
14-Day Suspension 
 
On September 25, 2015, Grievant William Butler, a Lead Mechanic at the Huntington Beach Postal VMF, 
became upset after noticing fellow Mechanic Julian Merino spilling soapy water and cleaning solution 
into his work area while in the process of cleaning his adjacent area. By all accounts, as Mr. Merino was 
mopping his area, some of the water splashed out of the bucket and into Grievant's bay. What 
happened next is disputed by the parties. According to Management, Grievant threw a shop broom at 
Mr. Merino, hitting him in the head and yelling, "Why do you have to make a mess with the mop?" Mr. 
Merino responded loudly, "What is your deal?" and accused Grievant of throwing a broom at him, 
hitting him in the back of his head. The grievant denies throwing a broom at Mr. Merino and says 
Merino may have knocked his broom over while cleaning. 
 
Loud voices were raised by both and, according to testimony of Lead Technician Mike Ferguson, a verbal 
altercation began to escalate between the Grievant and Mr. Merino. Mr. Ferguson quickly intervened to 
de-escalate the situation by intercepting Grievant as he was walking toward Mr. Merino's area and 
escorted Butler out of the building behind his bay. Mr. Ferguson then proceeded back inside and 
escorted Mr. Merino outside the building, where the situation de-escalated quickly. Both Grievant and 
Mr. Merino returned to their work areas without further incident, completed their work, and checked 
out after cleaning their work areas. 
 
Lead Tech Ferguson testified that in the absence of a supervisor, he was in charge of the facility when 
the verbal altercation occurred. Mr. Ferguson did not observe Grievant throw a broom at Mr. Merino 
but did hear loud comments being made by both Butler and Merino and as the Lead Tech in charge, 
acted quickly to de-escalate the situation. He did not write a report or feel that the incident was an 
emergency since both Butler and Merino had settled down after being separated and there were no 
further verbal exchanges by either. Neither Grievant nor Mr. Merino were acting in an aggressive 
manner when they returned after cooling off. 
 
VMF Manager Sgarlata first became aware of the incident 2 days later on September 27, 2015 when Mr. 
Merino texted him on Sunday and complained of the altercation.  Mr. Sgarlata concluded that an 
emergency placement of Grievant was in order. Mike Ferguson was in charge as the "Acting Group 
Leader" when the incident occurred but did not file a report. According to Mr. Sgarlata, the VMF was 
closed Saturday and Sunday and he could only issue Grievant an emergency suspension on Monday, 
when Butler arrived at work. Manager Sgarlata placed Butler on an emergency off-duty suspension for 
his alleged physical confrontation with Mr. Merino and being in violation of the District's Zero Tolerance 
Policy. 
 
Mr. Butler was also given a 14-day suspension for this alleged physical confrontation, but the Service 
rescinded the 14-day suspension on the morning of arbitration.   
 
Mr. Butler does not deny that a verbal altercation occurred between he and Mr. Merino when Merino 
was spilling soapy water from his mop bucket into Grievant's work area. Mr. Butler testified that he did 
not throw a broom at Mr. Merino, but did ask him to clean up his mess. Butler and Mr. Merino became 
loud and exchanged words, which stopped once Lead Tech Ferguson interceded and escorted both men 
outside the building and to opposite areas to cool off. Both men later returned to the building, cleaned 



their areas, and went home. Grievant was upset but, followed the instructions of Lead Tech Ferguson, 
and did not have any further contact with Mr. Merino. 
 
Management Position: 
 
Management based their decisions to discipline the grievant on the seriousness of the allegation, and 
Manager of VMF Ernest L. Sgarlata, placed Grievant on a 16.7 on September 28, 2015. Grievant was not 
at work on September 26 and 27, 2015 as those were his off non-scheduled work days. Management 
had no access to the Grievant until the following Monday morning (September 28, 2015) when Grievant 
arrived at work to clock in. Butler was called into Manager Sgarlata's office where he was then placed 
out on a 16.7. Grievant had not clocked into work, as his timecard had been removed prior to his arrival 
that morning, and he was therefore unable to clock in. At the time, Grievant was placed in an 
emergency off-duty suspension, he was provided with the reasons for Management's immediate action, 
including allegations of threat to self or others. While the Union may argue that the action taken was 
not immediate and that Management did not have Just Cause to invoke Article 16.7, the provision 
clearly states that only an allegation is required.   
 
Union Position: 
 
The Employer has taken the extraordinary step of placing an employee on Emergency Suspension 
without any proof of an actual violation. This emergency placement is based on an unsubstantiated 
hearsay accusation of an alleged incident of misconduct. The burden of proof on discipline cases lies 
with the Service.  
 
When the Service presents a case that cannot meet any of the provisions of Just Cause, they assume a 
heavy burden. The principle that any discipline must be for "Just Cause" establishes a standard that 
must apply to any discipline of an employee, including Article 16.7, as stated by National Arbitrator 
Mittenthal in Case No. H4N-3U-C 55637 (pg. 9, line 1).  
 
Simply put, the Just Cause provision requires a fair and provable justification for discipline. The Service is 
content to rely on a belief that "only an allegation is required" to send an employee home, even if an 
emergency placement occurs 65 hours after the allegations of misconduct.  
 
While the Service keys in on the word "allegation," it overlooks the rest of Article 16.7 where it clearly 
states that the employee must be "immediately" placed on an off-duty status by the employer, and 
overlooks the principles of Article 16.1 which states that, "No employee may be disciplined or 
discharged except for just cause."  
 
In this case, the Service has failed on both counts. For Just Cause to be considered, the Service had to 
prove that the Grievant made a threat, and was injurious to self or others,  
 
The Service did not present any evidence in support of the allegation that was intended to be abated 
under Article 16.7. Further, the Service had to show that the Grievant was immediately placed off-duty 
in an emergency suspension, but it has failed to do so.  
 
On June 29, 2017, Grievant was given a 14-day suspension. The Service has unilaterally reduced this 14-
day suspension to a non-disciplinary official discussion that Mr. Butler has not yet received. 
 



Decision 
 
The Service has failed to show, even under a preponderance standard of proof, that the 
alleged verbal altercation involving Grievant and Mr. Merino rose to a level constituting a "threat 
to self or others" under Article 16.7 or under the District's published policy of "Zero Tolerance." 
 
In order to sustain invocation of Article 16.7, rather than Article 16 (Discipline Procedures -Notice 
and Investigation), the burden is placed on Management to show at least preliminarily, that the 
allegation is credible and that actions were immediately taken to prevent destruction of Postal 
property or physical injury to self or others.  
 
Here, Management's case is problematic because it was unable to show that the verbal exchange 
between Merino and Butler rose to a level of threat contemplated under Article 16.7, since Lead Tech 
Ferguson quickly intervened to de-escalate the situation. Neither the Grievant or Mr. Merino continued 
to escalate or yell at each other after being escorted to separate areas to cool off. 
 
Accordingly, the Arbitrator finds that Management failed to establish the prerequisites necessary to 
invoke provisions of Article 16.7. Management's concerns could have been more appropriately 
addressed under Article 16 (General Discipline Procedures) with an investigation of the incident that 
occurred on September 25, rather than invoking Article 16.7 on September 28, 2015. The Union's 
grievance is hereby sustained. 
 
Denver Pay Anomaly 
 
Because of the difficulty in recruiting qualified trained professional drivers, the Postal Service in many 
cities have claimed that they cannot hire Postal Support Employees (PSE) drivers at the contractual rate, 
so they hired them at a higher rate of pay.   
 
In an attempt to correct this problem, the Postal Service and the Union entered into a Pay Exception 
memorandum of understanding agreement allowing management to hire and pay employees at an 
elevated rate.  These pay exceptions had to be requested by management, and concurred by the Union, 
and then signed by both management and the union, to be valid.   
 
After this program started, many times management set a pay rate and hired new employees with a 
salary exception, and on other occasions they gave new employees pay exceptions without concurrence 
from the Union.   
 
The union filed multiple grievances throughout the nation protesting this procedure of not getting the 
necessary concurrence from the National MVS Director. 
   
As a result of the pay exceptions some locals had a two and sometimes three tiers pay rate for PSE’s.  
Some make 16, while others working in the same unit, doing the same work make 22 dollars or more 
per hour.  The pay exceptions were specific and applied only to the new hires requested in the pay 
exceptions.   
 
On June 6, 2014 the parties attempted to correct this multi-tier pay situation by entering into a MOU : 
MOU: Re: Resolution of Postal Support Employee (PSE) Salary Exception Issues. 
The pertinent parts of this MOU state: 



3  Whenever a PSE PVS driver salary exception is requested by the Postal Service in the future, all 
PSE PVS drivers who are of the same craft, level, and installation shall be granted the same 
salary exception.  This new salary increase will become effective at the beginning of the pay 
period which occurs 2 pay periods after the APWU has agreed to the salary exception.   

4 Whenever PSEs are granted a salary exception, and thereafter converted to career within the 
same craft and level, they shall be granted a starting hourly rate that is not less than the hourly 
rate immediately prior to career conversion.   
 

The parties soon found that by putting out one fire, they had created an even larger fire.  
  
Many senior employees had previously been converted to career without the benefit of the pay 
exception, and had been hired on at the contractually mandated pay rate.  This created a situation 
where Career employees with higher seniority, were working with PSEs who made more than them, and 
upon conversion to Career, these PSEs were granted a starting hourly rate that was not less than the 
hourly rate immediately prior to career conversion. 
 
The provisions of the MOU placed the newly converted lower seniority Career employees at a higher 
rate of pay than senior employees.  
 
In an effort to resolve this issue, the parties created an addendum to the MOU. 
 
MOU:  Addendum to Memorandum of Understanding dated June 6, 2014, Titled Re:  Resolution of 
Postal Support Employee (PSE) Salary Exception Issues 
 
This MOU addresses this situation where postal support employees (PSE’s) that have been granted a 
salary exception, were converted to career within the same craft and level, and received a starting salary 
rate in accordance with the June 6, 2014 MOU, and there are within the same installation career 
employees in the same craft and level, that were previously converted to career without a salary rate 
exception. 
 
The parties agree that: 
 

1. Limited to those installations where the situation described above exists, any career employee in 
the same craft and level that is senior to the newly converted PSE, but receiving a lower salary 
rate, will be placed in a pay step with a salary rate not less than the rate established for the 
newly converted PSE that was granted a special salary rate exception.  In installations where 
more than one salary exception has been granted, the most recent PSE salary exception will 
apply. 

 
Denver had 37 employees that were being paid less than someone with lower seniority, and grievances 
were filed.  After years of fighting, we were finally able to resolve this grievance completely.   
 
SETTLEMENT 
 
The parties agreed that this issue was the result of a ministerial and/or administrative error in 
implementing the MOU. Therefore, the people on the attached list will be compensated as follows: 
 



Those employees from line 1 through line 31 will have their pay adjusted to $51,118 (if the employee on 
line 33 is not already at $51 ,118 it is agreed his pay will be adjusted to that figure as well), and 
employees named on lines 31-37 will have their pay adjusted to $49,312., both effective at the 
beginning of the pay period which occurred 2 pay periods after the signing of the June 6, 2014 MOU RE: 
Resolution of Postal $support Employee (PSE) Salary Exception issues.  

Also, to avoid future pay anomaly issues, any step increases that have occurred from the date of the 2nd 
pay period after the signing of the MOU referred to above through the signing of this settlement, shall 
be included in the pay adjustment. This also means that future step increases will not be frozen for 
reasons related to this issue. 

It is also understood that the appropriate TSP contributions will be made to these employees' accounts 
from these pay adjustments. 

As a result of this settlement, every driver on the list was jumped up to Level 8/O, and paid the 
difference in pay dating back to June 2014.  They also had a provision that forced the Service to give all 
step increases when due.   

This resulted in a total payout to the 37 drivers of Denver of $600,864.

The Case of the Abolished Work 
Sub-Contracting 

In this case the Union believed the U.S. Postal Service (Service) violated several provisions of the Article 
32 of the Collective Bargaining Agreement, (CBA), when they gutted Postal Vehicle Service (PVS) runs by 
taking work from the PVS and subcontracting this work out of the Portland Oregon Motor Vehicle 
facility, and giving this work to Highway subcontractors.  

The service gave this work to the subcontractors without giving proper notification to the union at the 
local or national level, or following the required steps of Article 32, mandated in the Collective 
Bargaining Agreement. The Union contends that failure to produce this information constitutes a fatal 
flaw in contracting out this PVS work. 

This case originates at the Portland P & DC facility.  On March 27, 2013, Brenda Jackson, Manager of 
Transportation of the Portland P&DC, gave notice to the union that she would be abolishing 7 MVS 
routes. The reason stated for these abolishment’s was that “USPS reorganization is continuing to bring 
our operations in line with service and demand.” 

What Ms. Jackson failed to mention was that the Service had already given this work to HCR contractors 
the day before on March 26, 2013, and had already added the work of these 7 duty assignments on to 
permanent HCR Contract 970L2 without any notification to the union at the local or national level in 
violation of both Article 32.1 and Article 32.2 of the Collective Bargaining Agreement.  The Service 
claimed that they were not required to give notification or anything else to the Union, because the 
addition of these 7 runs was temporary, and therefore were not covered by Article 32.   

The Union argued that management was required to submit a Statement of Service that contained 
specifics about new scheduled installation of service, and any work that was previously done by PVS.  
The service was required to give the Union information that would include the following in a concise 
summary form: 



1. A statement of service including frequency, time of departure and arrival, annual mileage, and 
proposed effective date of contract. 

 
2. Equipment requirements.  If not comparable to standard USPS equipment available at that 

facility, the reasons therefore along with the cubic foot justification are to be provided. 
 

3. A statement as to whether the proposed contract is a renewal of an existing contract and/or a 
partial or completely new contract solicitation. 

 
4. For contract renewals, the current contractual cost is to be provided along with any specifics, if 

the terms of the renewal are modified to whatever degree. 
 

5. If the new contract solicitation replaces in part or in whole existing Postal Vehicle Service (PVS) 
service, specifics as to the existing PVS service are to be provided as to the span of operating 
time, equipment utilized, annual cost, how the PVS employees impacted will otherwise be 
utilized and the projected United States Postal Service cost for subcontracting the work in 
question.  

 
The service failed to provide any necessary information to the union in accordance with Article 32, and 
as a result, the union never had the opportunity to investigate and present evidence that the work or 
any parts of the work could have been performed in-house much more efficiently and much less 
expensively. 
 
Throughout this grievance procedure, management has claimed that there is no Article 32 violation, and 
that the service was under no obligation to comply with the provisions of Article 32 because 
management considered Highway Contact 970L2 a temporary contract.  
  
 We had evidence to prove that HCR 970L2 is, and has always been a permanent contract, making it 
subject to the provisions of Article 32. 
 
Even if 970L2 had been a temporary contract, the service would have still violated Article 32 of the CBA, 
by continuing this so called temporary contract for over 4 years, in violation of Supplying Principals and 
Practices for Mail Transportation Purchasing 8.2.6.2: guidelines insofar as it relates to Temporary 
Contracts.   
 
In the end, the Service had no choice.  Portland had surrounded them, and at every turn their defenses, 
and explanations were disproved.  After canceling two different arbitration dates, both on the day of 
arbitration, the Service settled the case, and agreed to cancel the sub-contractor’s agreement, and 
return the work on the seven abolished runs to the Portland craft. 
 
They also agreed to pay the Craft $1.2 Million Dollars. 
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I.
INTRODUCTION

This matter involves the USPS (Management) decision issue a
Notice of Removal to Susana Sanchez on September 22, 2015 for
allegedly failing to follow proper procedure.

The Union filed a grievances on her behalf contending that 
Management lacked just cause to issue the proposed removal
action.  Therefore, the Removal action violates the National
Agreement.

On September 14, 2016 at Los Angeles, CA, the following
parties appeared before me in an arbitration hearing, pursuant to
the agreement between the United States Postal Service
("Management") and the American Postal Workers Union ("Union").

Representing Management was Angela Harris, Labor Relations
Specialist.  Appearing, as witnesses on behalf of Management were
Andrew Ramsey, Transportation Supervisor, Alfonso Villaenor
Manager Transportation and Tony Yu, Special Agent, OIG.

Representing the Union was Jerome Pittman, National Business
Agent.  Appearing as witnesses on behalf of the Union was
Winthrop Jones, Shop Stewart and Sonya Sanchez, Grievant.

The parties were afforded full opportunity for examination,
cross-examination of witnesses and introduction of relevant
exhibits. 

The parties introduced four (3) joint exhibits at the
hearing, JE-1, the USPS/APWU Contract for 2010/2015, JE-2, The
xxx dated and JE-3,the moving papers in this action.

II.
ISSUE PRESENTED

The issue before the Arbitrator is as follows:

Did the Postal Service have just cause to issue a Notice of
Removal to Grievant for failure to follow proper procedure?   If
not, what is the appropriate remedy.

III.

RELEVANT CONTRACT PROVISIONS AND REGULATIONS

The relevant contract provisions, in pertinent parts, are
outlined below.

ARTICLE 16.DISCIPLINE PROCEDURE
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Section 1. Principles

In the administration of the Article, a basic principle shall be
that discipline should be corrective in nature, rather than
punitive.  No employee may be disciplined or discharged except
for just cause .  .  . 

ARTICLE 19. HANDBOOKS AND MANUALS

Those parts of all handbooks, manual and published regulations of
the Postal Service, that directly relate to wages, hours or
working conditions, as they apply to employees covered by the
Agreement.  .  . 

IV.
STATEMENT OF FACTS

The Grievant, Susana Sanchez has been a postal employee for
more than 27 years and is a Motor Vehicle Operator assigned to
the LA P& DC.

On June 1, 2015 the Grievant was assigned to pick up
registry bags containing  remittances for Pico Heights station
Green Mead Finance Station and Augustus Hawkins Stations.  It was
reported that the registry bags from these locations contained at
least $143,246.00 in cash.

The procedure for handling the remittance for these
locations at the time was to return to the LAP&DC after the pick
up from the PICO station to drop them off before proceeding to
the other stations.(JE2, pg.76)

On this date, the Grievant deviated from this procedure and
did not return to the LAP& DC after pick up from Pico Station. 
Instead She proceeded directly to the Green and Augustus Hawkins
Station.  

The Grievant testified that she was late and due to traffic
decided to deviate. She also testified that she had been doing
this for some time with the knowledge of her supervisor Andrew
Ramsey.  Mr . Ramsey denied this in rebuttal.

Notwithstanding this, the Grievant indicated on her daily
log that she followed the procedure and indicated on her time
sheet that  she did in fact make the drop to the LAP&DC after
picking up the registry from the PICO Station (JE 2, pg.77)

Once at the LAP&DC, the Grievant states that she became
aware that the registry bags were missing.  She reported that the
bags were missing when she returned to the P&DC and reported this
to two Transportation Supervisors.
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On June 15, 2015 the matter was referred to the Office of
Inspector General for further investigation.  From the period
June 15, 2015 to July 24,2015. the Inspector General Investigated
this matter and interviewed six potential witnesses including the
Grievant. The Grievant denied taking the registry bags and was
administered a lie detector test, which she passed.  However it
was determined to be inconclusive.

On September 1,2015 Management conducted an Investigative
Interview.  The Interview was conducted by Andrew Ramsey,
Transportation Supervisor. The Grievant was represented by
Barbara Evans, APWU.

The Grievant stated that she believed that the registry bags
were stolen and that even though the doors to the truck were
closed, she believes that they were taken out of her truck. The
Grievant also stated that she did not recall whether or not she
wrote on the PS Fro 4572 that she went to Greenmead station 
directly from Pico station.

On September 22, 2016 Management issued a Notice of Removal
to the Grievant for Failure to Follow Proper Procedures in
Handling Accountable items.  The Notice states in pertinent
parts;

Management was recently informed that on June 1,
2015 registry bags containing remittances for Pico
Height Station , Greenmead Finance Station, and
Augustus Hawkins Finance Station totaling $144,466.74
were missing. . . . to date, these remittances have not
been recovered.  You were identified as the person who
picked up all three remittances on June 1, 2015.

The Notice further states:

However when you were subsequently questioned by an  
agent from the Office of Inspector General about the
missing registry bags, you provided at least five
different versions of events regarding the registry
bags that are contradictory to witness statement and
surveillance video.

According to you route schedule you were supposed
to return to the GMF dock after your pick-up of mail
and registry and registry bag from Pico Station.
However, you stated that you went directly to Greenmead 
Station in Watts from Pico Station. 

Finally the Notice states:

Your responses in the investigative interview are
unacceptable.  You failed to prove a reasonable
explanation for not properly handling the registry
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bags. . . .  You denied taking the money contained in
the registry bags for our own personal use. 
Nonetheless, you signed for all three registry bags,
thereby taking responsibility for its contents.  Had
you not deviated from your route, the Pico Station
remittances would have been received in the registry
Section at the LAP&DC as expected.  After reviewing
your MVS daily log for June 1, 2015,I noticed that you
falsified the log by indicating that you returned to
the GMF at 17:20 after leaving Pico Station at 16:25. 
This act causes me to doubt your integrity, due to the
fact that you stated in the interview that you did not
return to the GMF after leaving Pico Station.

On October  7,2015 the Union filed a Grievance on behalf of
the Grievant, which was denied.  The Union filed a Step 2 
Grievance which was denied on December 22,2015.  The matter was
referred to Arbitration on December 23,2015.

V.
POSITION OF THE PARTIES

Management Position

It is Management’s position that it had the requisite just
cause to issue the Notice of Removal.

Management contends that this case is about the 
Grievant’s failure to follow proper procedure in handling
accountable items.  More specifically  when she deviated from
her work schedule and failed to properly handle accountable  
items.   She admitted this.  This unauthorized deviation
resulted in the loss of funds.  Therefore, she is in violation
of Section661.2 of the ELM.

Management also states that the Employee Labor Relations
Manual Section 511.43 requires that all employees maintain their
assigned schedule.

The Grievant was well aware of the proper procedure to
follow after picking up registry bags.  Other employees have
been disciplined for deviating from their routes.

Management did not rely on the OIG investigation but
conducted its own independent investigation and the notice of
removal was issued 21 days later.

Finally the Union attempted to presented accusations that
the Grievant was robbed and attempted to compare an action taken
against a similarly situated employee  where there was a
verified robbery.  This amounts to new argument which is new
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evidence and is barred under the national Agreement.

Finally, the Union received information that it requested
in a timely manner.

Management requests that the Grievance be denied. 

Management submitted as support for its position the
following Decisions/Awards.  Namely USPS & NALC, case No NC-E-
11359(1984)Benjamin Aaron, Arbitrator; USPS & APWU, case No. WR
2528(1979)William E. Rentfro, Arbitrator.

Unions Position

The Union contends that Management violated the National
Agreement when it did not first place the Grievant on Emergency
Placement before removing her for failure to follow proper 
procedure.

They contend that the usual procedure in this situation
would be for a driver to be placed in Emergency placement status
immediately while the service determines whether retaining her
on duty would result in a loss of funds or mail.  They state
that if Management had “we would not be here today.”  Instead,
the Grievant was allowed to continue to work for 67 days without
being placed in this status.   That this action was taken 67
days after this event was flawed.

The Union also contends that the Grievant did not receive
advance notice of charges and should have remained on the job or
on the clock.

The Union states that the discipline was not timely, and
that there was not a thorough investigation 

There was no consistent and equitable enforcement.  The
Shop Stewart testified of other discipline reduced to a official
discussion.

If Ms. Sanchez is not charge with being involved in the
robbery, and not charge with falsifying official documents, this
is simply a case of not following proper procedure in handling
because she deviated from her route, the punishment does not fit
the crime.

The Union is not taking the position that she is without 
fault.  However the Grievant has had 27 years of honorable
Service.

The Union request that the Grievance be granted.

The Union submits the following Decisions/Awards in support
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of its position.  Namely USPS & NALC & APWU, Case No. H4N-3U-C
58637 (1990) Richard Mittenthal,USPS, Case No. J06C-43-D
11170152(2012)Margo R. Newman

VI.
DECISION

The Union raises an argument regarding whether or not a
16.7 should have been taken prior to instituting Removal action. 
16.7 is Emergency Procedure where an employee may be immediately
placed on an off-duty status by the Employer under certain
conditions as described in the that Article.

While this may be an interesting argument by the Union.  A
16.7 action is not before this arbitrator.  In addition even if
this argument had merit, there is no record of this argument
being set forth during the grievance process and cannot be
raised for the first time in arbitration.
 

The Union also states that the notice of Removal was issued
to her before a thorough and completed investigation. 
Therefore, the Notice of Removal was untimely.

A review of the evidence in this case reveals that these
issues do not have merit.

The record shows that an investigation was completed with
Management on September 1, 2015.  In addition the OIG completed
its investigation July 24, 2015.  Both dates precede the Notice
of Removal

The question of whether or not the Grievant received all
compensation due her as a result of the Notice of Removal was
not discussed in detail.  Leaving this Arbitrator to believe
that this was an administrative matter that would be resolved
between the parties.

The Union raised the issue of equitable enforcement and
attempted to introduce testimony on the discipline imposed on a
different employee.  In addition the Union attempted to offer
testimony by a Union Official without a showing of proof
relative to his independent knowledge of discipline. 
Management’s objection was sustained in reference to both of
these issuses.

The Supervisor who had the responsibility for such
discipline testified on rebuttal that discipline has been
equitable.  This testimony was accepted as credible.

As to the question of the failure of Management to provide
information based on a timely information request.  Once again
the record clearly shows that Management did respond to the
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Union request.

As to the merits, the Grievant was charged with Failure to
Follow Proper Procedures in handling Accountable Items.

A review of the facts in this matter, the Grievant’s own
testimony and the record, these charges cannot be seriously
challenged by the Grievant or the Union.  

On June 1, 2015 the Grievant was assigned to pick up
registry bags containing remittances for Pico Height station
Green Mead Finance Station and Augustus Hawkins Stations. The
procedure for handling the remittance for these location was to
return to the LAP&DC after the pick up from the PICO station to
drop them off before proceeding to the other stations.(JE2,
pg.76)

The Grievant deviated from this procedure and did not
return to the LAP& DC.  She proceeded directly to the Greenmead
and August Hawking Station. In addition, the Grievant indicated
on her daily log that she followed the procedure indicating that
she did in fact make the drop to the LAP&DC after picking up the
registry from the PICO Station (JE 2, pg.77)

That was not true.

The Union raises the Just Cause standard.  Namely was the
discipline timely and was a thorough investigation completed. 
As stated above it is determined by the Arbitrator that both
these standards were met. The same applies to whether there was
a rule and was it equitably enforced.  Once again those
standards were met.

However the question of the severity of the Discipline
requires a further analysis.

The Grievant is being charged with a violation of
procedure.  That this violation may have resulted in the loss of
funds from the postal was shown.  In that regard it is
circumstantial to state that somehow the Grievant absconded with
the registry bags.  

Evidence is circumstantial when it does not directly prove
the existence of a fact, but gives rise to a logical inference
that such facts exist.  Management believes that the “postal
Service must necessarily rely upon circumstantial evidence. 
That is rule for the handling of mail must be strictly observed. 
Only by doing so can employees avoid being suspected of
wrongdoing” USPS and NALC, Case No B-141-75N(1976) Roberts
Arbitrator.  This could be seen as a deterrent to any
intentional wrongdoing.
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However in this case, the Grievant was not accused on any
wrong doing with the exception of failing to follow procedure. 
While the Grievant gave conflicting explanations to the OIG
about the circumstance.   None of these appear to deny the fact
that she deviated from the procedures on that day.

The Grievant was not charged with theft and denied taking
funds for her personal use  While there is no doubt that the
Grievant’s alleged mishandling of the registry bags by not
dropping them off as directed is a violation of the  procedure
is a serious infraction but is not in and of itself proof of
theft.

Lying about it, in this arbitrators opinion is equallyi as 
serious.  The Grievant indicated on her time sheet that the
reported back to the GMF after leaving Pico Station.  That was
false.  That was extremely important given  the mature of the
drop.  Understandably Management does not want to have 
Employees who falsify documents working for them.

Nonetheless, Article 16 requires that discipline be
corrective in nature, rather than punitive. As Arbitrator
Buckalew states in Case No. B00C-4B-D 03091937  . . . “due
process promised by Article 16 and just cause, does not permit
Management to remove an employee for minor infractions where the
removal in fact is based on the belief . . .that the employee
was a thief who could not be caught.”  Article 16 requires that
discipline be corrective in nature, rather than punitive.  

While the shock value of a loss of $144, 000 is not to be
taken lightly.  However when compared to the long term affect of
proper due process, it pales that standard.   The Grievant is a
27-year employee with no discipline being cited and should have
been afforded progressive discipline as required under a just
cause standard.  While progressive discipline would not be
required for a theft violation, it is appropriate for charges of
violating a procedure. 

Therefore the grievance is granted in part and the removal
actions of the Postal Service are reversed.

Management possesed just cause to discipline the Grievant
but not remove her.

AWARD

The Grievant shall be reinstated to her employment
effective upon the date of this Award.  Without loss of
seniority after that date.   From the time of effective date of
the removal to the time of her reinstatement shall be reflected
as a long time served suspension.  This time served suspension 
shall be substituted in place of the removal. Grievant is
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awarded back pay for the period in excess of the date of this
Award. 

 

                          
Dated:    FRED D. BUTLER, Arbitrator
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I.

BACKGROUND

On September 25, 2015, Grievant William Butler, a Lead Mechanic at the Huntington Beach

Postal VMF, became upset after noticing fellow Mechanic Julian Merino spilling soapy water and

cleaning solution into his work area while in the process of cleaning his adjacent area.  By all

accounts, as Mr. Merino was mopping his area, some of the water splashed out of the bucket and into

Grievant's bay.  What happened next is disputed by the parties.  According to Management, Grievant

threw a shop broom at Mr. Merino, hitting him in the head and yelling, "Why do you have  to make

a mess with the mop?"  Mr. Merino responded loudly, "What is your deal?" and accused Grievant

of throwing a broom at him, hitting him in the head. Grievant denies throwing a broom at Mr.

Merino and says Merino may have knocked his broom over while cleaning,  but  Butler did  become

upset  when Mr. Merino started spilling soapy water and cleaning solution in his  bay area.

        Loud voices were raised by both and, according to testimony of Lead Technician Mike

Ferguson, a verbal  altercation began to escalate between the Grievant and Mr. Merino.  Mr.

Ferguson quickly intervened  to de-escalate  the situation by intercepting Grievant as he was walking

toward Mr. Merino's area and escorted  Butler out of the building behind his bay.  Mr. Ferguson then

proceeded back inside and escorted Mr. Merino outside the building, where the situation de-escalated

quickly. Both Grievant and Mr. Merino returned to their work areas without further incident,

completed their work, and checked out after cleaning their work areas.

       Lead Tech Ferguson testified that in the absence of a supervisor, he was in charge of the facility

when the verbal altercation occurred.  Mr. Ferguson did not observe Grievant throw a broom at Mr.

Merino but did hear loud comments being made by both Butler and Merino and as the Lead Tech

in charge, acted quickly to de-escalate the situation.  He did not write a report or feel that the

incident was an emergency since both Butler and Merino had settled down after being separated and

there were no further verbal exchanges by either. Neither Grievant nor Mr. Merino were acting in

an aggressive manner when they returned after cooling off.
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VMF Manager  Sgarlata first became aware of the incident on September 27, 2015  when

Mr. Merino texted him on Sunday and complained of the altercation and concluded that an

emergency placement of Grievant was in order. Mike Ferguson was in charge as the "Acting Group

Leader"  when the incident occurred  but did not file a report.  According to Mr. Sgarlata, the VMF

was closed Saturday and Sunday and he could only issue Grievant an emergency suspension on

Monday, when Butler  arrived at work. Manager Sgarlata  placed  Butler on an emergency off-duty

suspension for his alleged physical confrontation with Mr. Merino and being in violation of the

District's Zero Tolerance Policy. 

Mr. Bulter does not deny that a verbal altercation occurred between he and Mr. Merino when

Merino was spilling soapy water from his mop bucket into Grievant's work area.  Grievant denies

throwing a broom at Mr. Merino, but did ask him to clean up his mess. Butler and Mr. Merino

became loud and exchanged words, which stopped once Lead Tech Ferguson interceded and 

escorted both men outside the building and to opposite areas to cool off.  Both men later returned

to the building, cleaned their areas, and went home.  Grievant was upset but, as instructed by Lead

Tech Ferguson, he did not have any further contact with Mr. Merino. 

II.

ISSUE PRESENTED

The issue  presented for resolution is:

Did Management have Just Cause to place Grievant William Butler on  an
            Emergency Placement in a non-duty/non-pay status on September 28, 2015?

If not, what is the appropriate remedy?

III.

RELEVANT CONTRACT LANGUAGE

Article 16 Section 7. Emergency Procedure
An employee may be  immediately placed on an off-duty status (without pay) by the
Employer, but remain on the rolls where the allegation involves intoxication (use of
drugs or alcohol), pilferage, or failure to observe safety rules and regulations, or in
cases where retaining the employee on duty may result in damage to U.S. Postal
Service property, loss of mail or funds, or whether the employee may be injurious to
self or others.  The employee shall remain on the rolls (non-pay status) until
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disposition of the case has been had.  If it is proposed to suspend such an employee
for more than thirty (30) days or discharge the employee, the emergency action taken
under this Section may be made the subject of a separate grievance.

IV.

POSITIONS OF THE PARTIES

A. Employer's Position:

The Postal Service had Just Cause to place William Butler on an emergency suspension

pursuant to Article 16.7 after Grievant became visibly upset with fellow Mechanic Julian Merino

because some soapy water had splashed out of a bucket while Merino was mopping and spilled into

Grievant's bay.  Grievant then threw a shop broom at Merino, hitting him in the head, and he yelled

out, "Why do you have to make a mess with the mop?"  Merino noticed that the shop broom handle

was pointed in Grievant's  direction, indicating that the broom was thrown by Grievant.

Due to the seriousness of the allegation, the Manager of VMF Ernest L. Sgarlata, placed

Grievant on a 16.7 on September 28, 2015.  Grievant was not at work on September 26 and 27, 2015

as those were his off  non-scheduled work days.  Management had no access to the Grievant  until

the following Monday morning (September 28, 2015) when Grievant arrived at work to clock in.

Bulter  was called into Manager Sgarlata's office where he was then placed out on a 16.7.  Grievant

had not clocked into work, as his timecard had been removed prior to his arrival that morning, and

he was therefore unable to clock in. At the time Grievant was  placed in an  emergency off-duty

suspension, he was provided with the reasons for Management's immediate action, including

allegations of threat to self or others. While the Union may argue that  the action taken was not

immediate and that Management did not have Just Cause to invoke Article 16.7, the  provision

clearly states that only an allegation is required.

This Arbitrator has already ruled on a similar type of case in Concord, CA (F06N-4F-D

11388011 dated June 4, 2013), in which he stated the following:

The fact that the Grievant was not available for immediate placement in an off duty
status after the altercation does not prohibit Management from taking the appropriate
and proactive measure to protect postal employees upon his return to work.  The
purpose of Article 16.7 is to prevent such potential disruption from occurring in the
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workplace.  Accordingly, the Union's grievance challenging Management's placement
of the Grievant in an Off Duty Status concerning his physical assault on a fellow
postal employee is denied.

The Service requests that the emergency placement be affirmed and that the Union's grievance be
denied.

B. Union's Position:

The Employer has taken the extraordinary step of placing an employee on Emergency

Suspension without any proof of an actual violation. This emergency placement is based on an

unsubstantiated hearsay accusation of an alleged incident of misconduct.  The burden of proof on

discipline cases lies with the Service.  When the Service presents a case that cannot meet any of the

provisions of Just Cause, they assume a heavy burden.  The principle that any discipline must be for

"Just Cause" establishes a standard that must apply to any discipline of an employee, including

Article 16.7, as stated by National Arbitrator Mittenthal in Case No. H4N-3U-C 55637 (pg. 9, line

1).  Simply put, the Just Cause  provision requires a fair and provable justification for discipline.

The Service is content to rely on a belief that "only an allegation is required" to send an employee

home, even if an emergency  placement occurs 65 hours after the allegations of misconduct. While

the Service keys in on the word "allegation," it overlooks the rest of Article 16.7 where it clearly

states that the employee must be "immediately" placed on an off-duty status by the employer, and

overlooks the principles of Article 16.1 which states that, "No employee may be disciplined or

discharged except for just cause."   In this case, the Service has failed on both  counts.  For Just

Cause to be considered, the Service had to prove that the Grievant made a threat  was injurious to

self or others, if not immediately removed from the workplace.

        The Service did not present any evidence in support of the allegation that was intended to be

abated under Article 16.7.  Further, the Service had to show that the Grievant was immediately

placed off-duty in an emergency suspension, but it has failed to do so.  On June 29, 2017,  Grievant

was given  a 14-day suspension.  The Service has unilaterally reduced  this 14 day suspension to a

non-disciplinary official discussion that Mr. Butler has not  yet received.
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V.

 DECISION

A well stated purpose of Article 16.7 is to allow the Postal Service to place an employee in

an off-duty status immediately in a specified "emergency" situation.  Under specified emergency

procedures set forth in Article 16.7, an employee  may be placed on an off-duty status (without pay)

by the Service  while remaining on the rolls where the allegations involve intoxication, "pilferage

... and in cases where, retaining the employee on duty may result in damage to postal property" or,

as alleged here; where the employee may be injurious to self or others.  According to Management,

Grievant's emergency placement in an off-duty status on September 28, 2015 warranted such an

emergency placement by VMF Manager Ernest L. Sgarlata for an alleged incident occurring on

September 25, 2015, and was just and  proper. The emergency action taken by Manager Sgarlata

was both immediate and appropriate after learning of the incident between Grievant and fellow

Mechanic Julian Merino.

The Union disagrees with Management's position and argues that Grievant's emergency

placement was not immediate, as required under Article 16.7 when the alleged incident occurred on

September 25, 2015, and because there was no specified emergency situation. The Union does not

dispute that a verbal confrontation occurred between Grievant and Julian Merino, but Lead Tech

Ferguson intervened and escorted both employees out of the building in opposite directions which

de-escalated the incident.  The employees were allowed to finish their duties and complete their

tours without further intervention by Lead Tech Ferguson.  The Union  maintains that there was  

no actual emergency which warranted imposition of Article 16.7 by VMF Manager Ernest L.

Sgarlata on September 28, 2015.

The Arbitrator concurs with the Union's position.  After careful consideration and review

of the evidence presented, arguments, post-hearing briefs and parties arbitrable authorities, the

Arbitrator  finds for the Union.  Management at the Huntington Beach VMF did not have  Just Cause

to invoke Article 16.7 and to emergency place Walter Butler off-duty in a non-pay status on 

September  28, 2015. 
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              The Service  has failed to show, even under a preponderance standard of  proof, that the

alleged verbal altercation involving Grievant and Mr. Merino rose to a level constituting a "threat

to self  or others" under Article 16.7 or under the District's published policy of "Zero Tolerance."

In order to sustain invocation of Article 16.7, rather than Article 16 (Discipline Procedures -Notice

and Investigation), the burden is placed on Management  to show at least preliminarily, that the

allegation is credible and that actions were  immediately taken  to  prevent  destruction of Postal

property or physical injury  to self or others.   Here, Management's case is problematic because it was

unable to show that the verbal exchange between Merino and Butler rose to a level of threat

contemplated under Article 16.7, since Lead Tech Ferguson quickly intervened  to de-escalate the

situation.  Neither  the Grievant or Mr. Merino continued to escalate or yell at each other after being

escorted to separate areas to cool off.

The Arbitrator finds that the testimony of Lead Tech Ferguson is very credible and

commends Mr. Ferguson for  his leadership skills in quickly interceding, once  he recognized that

Butler  and  Mr. Merino needed to be separated,  and given  time to cool off.  The  Arbitrator  also

recognizes the authority of Lead Tech Ferguson as the person in charge in the absence of a

Management  Supervisor  and will defer to his on site discretion, in not filing an official report of

the incident or informing VMF Manager Sgarlata.  According to Mr. Ferguson's testimony, once

Butler and Merino returned to their work areas after cooling off, neither yelled or escalated the

altercation and there  was  no need for an emergency off-duty placement of either employee.

VMF Sgarlata entered the picture much later on September 27, 2015, after receiving a text

from Mr. Merino which formed his basis for invoking Article 16.7 on September 28, 2015, when

Grievant arrived for duty. But what was the emergency on September 28, 2015 that existed and

which Manager Sgarlata was attempting  to immediately  prevent?  The record indicates that  Butler

did not  physically threatened  Mr. Merino during  their verbal altercation when  he yelled,  "Why

do you have to make a mess with the mop bucket?" Nor are there any independent witnesses to

corroborate  Mr. Merino's claim that Butler threw a broom at him, as opposed to Merino,  knocking

it over himself.  If a threat was  made  by either party, it was  a threat clearly  made by  Mr. Merino
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in violation of the Zero Tolerance Policy, when Merino  yelled at Mr. Butler, "You're lucky I don't

knock  you  out." Mr. Merino later affirmed his threat against Mr. Butler in a signed written

statement given to Management on the morning of September 28, 2015. The evidence record

indicates that it was Mr. Merino and not Mr. Butler, who appeared to be the real threat.

         Accordingly, the Arbitrator finds that Management failed to establish the prerequisites

necessary to invoke provisions of Article 16.7. Management's concerns could have been more

appropriately addressed under Article 16 (General Discipline Procedures) with an investigation of

the incident that occurred on September 25, rather then invoking Article 16.7 on September 28,

2015.  The Union's grievance is hereby sustained. 

AWARD

The Postal Service did not have Just Cause to Emergency Suspend Grievant William
Butler for an incident that occurred several days prior to invoking Article 16.7.  The
Grievant shall be made whole for all lost wages and the Emergency Placement
removed from the Grievant's personnel records.  The Union's grievance is sustained.

Respectfully submitted,

Dated:  July 30,  2017

/s/ CLAUDE DAWSON AMES                                               
                                                      CLAUDE DAWSON AMES, Arbitrator
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UNITEDSTATES
POSTALSERVICE

PRE-A RB_IrRAI!.ON $ EJ-rLEtr HNT

GATS No. E'10V-18-C 15186712
Local No. 15335
Denver CO

The undersigned parties agree that the following terms represent a complete settlernent of the grievance

referenced above,

The parties agree that this issue was the result of a ministerial andlor administrative error in implernenting

ttre MOU. ThLretore, the people on the attached list will be compensated as follows:

Those ernployees from line 1 through line 31 will have their pay adjusted to $51,118 ( if the employee on line

33 is not atready at $51 ,118 it i$ agreed his pay will be adjusted to that figure as well), and ernployees
nairred on tines 3.1-37 will have their pay adjusted to $a9,312., both effective at the beginning of the pay

period which occurred 2 pay periods after the signing of the June 6, 2014 MOU RE: Resolution of Postal

$upport Employee (PSE) $alary Exception lssues. Also, to avoid future pay anOmaly issues, any step
increases that have occurred from the date of the 2nd pay perind after the signing of the MOU referred to
above through the signing of this seftlement, shall be included in the pay adjusiment. This also means that
future step incrsases will not be frozen for reasons related to this issue.

It is also understood that the appropriate TSP contributions will be made to these employees' accounts from

these pay adjustments.

Employees who are named on lin6s 2-3'l shali receive the lump surn payment, if they have noi already done
so, described in item (4)of lhe April 3, ?015 "Addendum to MOU dated June 6, 20'i4, Titled RE; Resolution

of Postal Support Hmployee (PSE) Salary Exeeption lssues." (NOTE: lt is the undersigned parties belief that
no employee from line 2 through line 31 of the attached chart has received this paymeni. lf any of these

employees have received this payment, rnanagement shall present evidence of that payment to the union).

These terms represeni a complete settlement of grievance El0V-18-C 151 807'12 {Local no. 1 5335).

Labor Relation$ Speciati$t
Western Area

Jerome Pittman
NBA
APWU- MVS craft
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